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I.

Expanding Legislative Protections for Human Rights in the Workplace
Expectations for small organizations to protect their employees’ human rights in the

workplace have become increasingly stringent in recent years.

In Ontario, an employer’s

obligations concerning human rights are no longer restricted solely to the Human Rights Code
(the “Code”). Employers with a minimum of one (1) employee must be mindful of its obligations
under the Accessibility of Ontarians with a Disability Act (the “AODA” or the “Act”) and the
Occupational Health and Safety Act (the “OHSA”), in addition to their Code obligations.
a. The AODA
The AODA was passed in 2005 with the goal of making “Ontario accessible for people
with disabilities by 2025”. In 2011, O. Reg. 191/11, the Integrated Accessibility Standards
Regulation (“IASR”), was passed, establishing standards for information, communications,
employment and transportation. Part III of the Regulation provides a number of employment
standards in the following areas:


Recruitment (ss. 22 – 24)



Informing employees of available support and accommodations for disabilities (ss.
25, 26)



Providing workplace emergency response information (s. 27)



Documenting individual accommodation plans (s. 28)
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Return to work processes (s. 29)



Performance management (s. 30)



Career Development and advancement (s. 31)



Redeployment (s. 32)

The standards are summarized at Appendix A of this paper.

The compliance timeframes for the IASR employment standards vary according to the
nature of the employer’s organization and services and its size.

As it applies to small

organizations (public and private), the compliance timeframes are as follows:
Designated Public
Sector
Organizations

Private and Non-Profit
Organizations

Workplace emergency
response information

January 1, 2012

January 1, 2012

Recruitment

January 1, 2015

January 1, 2017

Employee Support/
Accommodation

January 1, 2015

January 1, 2017

Individual
Accommodation

January 1, 2015

N/A

Return to work Processes

January 1, 2015

N/A

Performance
management, career
development and
redeployment

January 1, 2015

January 1, 2017

The requirements pertaining to individual accommodation plans and return to work
processes are not applicable to small private and non-profit organizations.
Many small organizations, particularly those with one or a few employees, were, and
continue to be surprised that the AODA’s employment standards will apply to them. Nevertheless,
compliance is required and the penalties for failing to do so can be significant.

9-2

2

Maximum penalties under the AODA include the following:


For individuals and unincorporated organizations, $50,000.00 for each day that a
violation continues;



For corporations, up to $100,000.00 per day;



For directors and officers of a corporation, up to $50,000.00 per day.

Penalties will depend on whether the contravention is classified as minor, moderate or
major, as well as the severity of the person’s or organization’s contravention history. Individuals
or unincorporated organizations with a first minor contravention can be levied a fine of $200.00
for each day that the contravention continues. Corporations with a first minor contravention can
be levied a fine of $500.00 for each day of a continuing minor contravention of the Act.
b.

The OHSA

On September 8, 2016, amendments to the OHSA pursuant to Bill 132 became law and
expanded the legislation’s requirements under Section 32 of the Act concerning workplace
harassment to include workplace sexual harassment. The amendment provides another layer of
protection to existing protections against sexual discrimination and harassment contained in the
Code.
Workplace sexual harassment under the OHSA is defined as follows:
(a) engaging in a course of vexatious comment or conduct against a worker in a

workplace because of sex, sexual orientation, gender identity or gender expression,
where the course of comment or conduct is known or ought reasonably to be known to
be unwelcome, or
(b) making a sexual solicitation or advance where the person making the solicitation or
advance is in a position to confer, grant or deny a benefit or advancement to the worker
and the person knows or ought reasonably to know that the solicitation or advance is
unwelcome.
Under the OHSA, employers are required to develop and maintain a workplace
harassment program and conduct investigations that are “appropriate in the circumstances”. MOL
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inspectors could, ostensibly, order employers, at their expense, to conduct new investigations
with a third party if a prior investigation is determined to be unsatisfactory.
Notably, under Section 32.0.6(2), an employer’s program in respect of workplace
harassment must “include measures and procedures for workers to report incidents of workplace
harassment to a person other than the employer or supervisor, if the employer or supervisor is
the alleged harasser”. The obligation could present a significant challenge to small employers and
may require the services of a third party.

II.

Small Business and Undue Hardship
Pursuant to Section 11 (1) of the Code, an individual’s right to equal treatment with respect

to employment is infringed where a “requirement, qualification or factor” that appears neutral,
discriminates against the individual on a prohibited ground, such as disability, gender or creed.
There is, however, no infringement of the Code if the “requirement, qualification or factor
is reasonable and bona fide in the circumstances” (11(1)(a).
The Supreme Court of Canada’s seminal decision in Meiorin3 expanded on the bona fide
occupational requirement (“BFOR”) test and created the following three (3) part test:
1) The discriminatory standard must have been adopted for a purpose or goal that is
rationally connected to the function being performed;
2) The discriminatory standard must have been adopted in good faith, in the belief that it
is necessary for the fulfillment of the purpose or goal, and
3) The discriminatory standard is reasonably necessary to accomplish its purpose or
goal. The standard is reasonably necessary only if it is impossible to accommodate
the claimant without undue hardship.

3
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In most cases of discrimination, the singular challenge for employers is establishing that
it would be impossible to accommodate an employee without undue hardship. The standard of
undue hardship is necessarily high and contemplates that the employer should experience some
degree of hardship in order to meet the duty to accommodate.
For many small businesses, the notion that it must experience any degree of hardship to
accommodate an employee to provide services in connection with the employer’s operation
seems unusual and difficult to comprehend.
The undue hardship standard is also one that is not fixed. What constitutes undue
hardship for one employer, will not necessary be undue for another. This is particularly true of
the family-run corner convenience store with 2 or 3 employees, versus a 500+ employee
corporation with dedicated human resource professionals.
Guidance as to what will constitute undue hardship is contained directly in the Code.
Section 11(2) provides that undue hardship is to be assessed “considering the cost, outside
sources of funding, if any, and health and safety requirements, if any”. According to the Ontario
Human Rights Commission Policy and Guidelines on Disability and the Duty to Accommodate
(“Commission’s Policy”), it is inappropriate to consider other standards, except to the extent that
they inform the enumerated ones. Accordingly, issues such as business convenience employee
morale, third party preference and collective agreements or contracts ought not to be given
consideration.
To successfully argue that the cost of a proposed accommodation would cause undue
hardship, the costs must be quantifiable, related to the accommodation and “so substantial that
they would alter the essential nature of the enterprise, or so significant that they would
substantially affect its viability” 4. The case-law acknowledges that an employer’s ability to pay the

4
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costs associated with accommodation is an important consideration in assessing undue
hardship.5
The Commission’s Policy sets out a number of considerations that would be relevant to
determining whether financial cost would alter the essential nature of substantially affect the
viability of the organization. Most relevant to small business would be the ability to recover costs
in the normal course of business or the availability of grants, subsidies or loans from government
or non-government sources. Other suggestions, such as distributing costs throughout an
operation or relying on increases in resale value may have some relevance to small businesses,
though cost will likely reflect the biggest obstacle.
As noted above, speculative costs, or costs that are not supported by reliable evidence
will not suffice to show undue hardship. By way of example, in a recent Supreme Court of British
Columbia decision, the Court affirmed the British Columbia Human Rights Tribunal’s refusal to
find undue hardship against a University and Hospital where “rough estimates” for interpreter
costs (in respect of a deaf claimant) were $2.5 to $3 million6. While the decision applies in respect
of a large organization, it is clear that anecdotal or impressionistic evidence regarding costs will
not be sufficient to meet the threshold of undue hardship.
III.

Small Business and Power Imbalances
Human rights legislation has, undoubtedly, been effective in enhancing equality and

participation for historically marginalized groups in society.
In large organizations, complex issues of inequality still exist, but not to the same degree
that existed prior to the introduction of human rights laws. Larger organizations, given more
extensive resources and greater checks and balances are better equipped to avoid discriminatory
practices from the outset, or effectively address them when they arise and avoid litigation.

5
6

See e.g. Central Alberta Dairy Pool v Albert (Human Rights Commission) (1990), 72 DLR (4th) 417.
Providence Health Care v Dunkley 2016 BCSC 1383.
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By contrast, reported decisions of more obvious and blatant forms of discrimination appear
to involve smaller, less sophisticated organizations and individuals. Recent examples can be
found in housing/landlord-tenant, employment-related and service matters.
a.

Housing/Landlord and Tenant

In Thomas v Haque7, the Applicant and Respondent landlord made arrangements for the
Applicant to view an apartment. The Applicant attended at the property but received a phone call
from the landlord immediately prior to giving her entry. The Respondent asked the Applicant
where she was from. Upon advising the Respondent that she was from the “Caribbean”, the
Respondent advised that the apartment was no longer available and abruptly hung up the phone.
The Applicant was awarded $10,000.00 in in monetary compensation for injury to the Applicant’s
dignity, feelings and self-respect. Further, the Tribunal ordered the Respondent, who was not
represented, to complete online training with the Ontario Human Rights Commission.
Madkour v Alabi8 is another illustrative Tribunal decision from earlier this year. The
Respondent, Mr. John Alabi (“Mr. Alabi”), leased out an apartment in his house to the Applicants,
Mr. Walid Madkour and Ms. Heba Ismail (“Ms. Ismail”), a married couple. Mr. Alabi and the
Applicants had a number of disputes in relation to the tenancy, resulting in an agreement to
terminate the lease on February 28, 2015.
Prior to termination, disputes arose over Mr. Alabi’s rights to show the property to
prospective tenants prior to lease termination and the Applicants rights to religious
accommodation under the Code.
The Applicants asked Mr. Alabi to provide notice shortly before any intended showings, in
addition to the 24-hour notice period that Mr. Alabi was required to provide under the Residential
Tenancies Act.

The reason for the request was that the Applicant’s prayed frequently in the

apartment throughout the day. As well, Ms. Ismail wore a hijab (headscarf) in furtherance of her

7
8
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belief that women should not be seen with their bodies or hair uncovered by men who are not
blood relatives or their husbands.
Mr. Alabi did not comply with the Applicants’ accommodation requests and engaged in
challenging and hostile behaviours towards them in response. This included texting Mr. Madkour,
“Welcome to Ontario Canada” and, one occasion, making loud pounding noises with a shovel
outside of the apartment for 15-20 minutes.
The Tribunal found that the Respondent’s refusal to provide any notice other than the 24
hours’ notice required by the Residential Tenancies Act (and his refusal to remove his shoes as
requested by the Applicants) discriminated against the Applicants on the basis of creed. There
was no evidence to demonstrate that the Respondent would have suffered any undue hardship
by accommodating any of the Applicant’s requests. Further, the Respondent’s hostile behaviour
constituted harassment contrary to the Code.
In the result, the Tribunal ordered compensation of $6,000.00 to each Applicant in respect
of the Code breaches and ordered the Respondent to under training with the Ontario Human
Rights Commission. In that respect, the Tribunal held:
“It was clear to me that, although the respondent appears to be aware of his rights
and obligations under the Residential Tenancies Act, he was largely unaware of
the extent of his accommodation obligations under the Code. For this reason, it is
appropriate for the respondent to take the e-learning course on the Ontario Human
Rights Commission’s website called ‘Human Rights in Rental Housing’. I also find
it appropriate for the respondent to review the Ontario Human Rights
Commission’s ‘Policy on Human Rights and Rental Housing’.”9
b.

Employment

Anderson v Law Help Ltd10 was a Human Rights Tribunal of Ontario decision dealing with
sexual harassment in employment. The decision illustrates how power imbalances can be

9

Ibid at para 120.
2016 HRTO 1683.

10

9-8

8

magnified in a small business setting where policy controls and knowledge of human rights laws
may be lacking.
The Applicant, Safari Anderson, started employment with Law Help Ltd. as a Legal
Assistant/Paralegal on January 3, 2014. Shortly after she started, her manager, and the directing
mind of the organization, began making sexual advances towards her. Upon refusing the
advances, the Respondent organization and individual refused to pay the Applicant’s wages. The
Applicant, in response to these issues, elected to resign from her job.
The Tribunal had little difficulty in finding that the Applicant had been sexually harassed
and reprised against.

The organizational respondent was, in fact, unrepresented and the

individual respondent called no evidence to contradict the Applicant. The Applicant was awarded
$22,000.00 in monetary compensation for injury to dignity, feelings and self-respect, $5,400.00 in
monetary compensation for lost income and $2,000.00 in compensation for future counselling
sessions.
Clearly, there is much work still to be done in educating employers and service providers,
particularly smaller ones with limited resources, with respect to human rights. The Tribunal plays
an important role in relation to that function, but, hopefully, over time, smaller organizations will
acquire the education and resources necessary to avoid costly and embarrassing litigation
proceedings.
c.

Services

As outlined above, regardless of the size of the employer, business owners are wise to
take a critical look at their operations and ensure their workplace is free of discrimination and, as
necessary, their employees are appropriately accommodated. After all, the majority of human
rights claims arise from the employment relationship. However, small business owners cannot
afford to entirely overlook the potential human rights issues arising from another important group:
the public.

9
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In every jurisdiction in Canada human rights legislation includes prohibitions against
discrimination in the provision of services. The definition of “services” is broad, and captures any
offer of a product or service for sale to the public: generally speaking, customers are entitled to
enter a business’ premises, be served by employees, and purchase goods and services without
experiencing adverse treatment on the basis of a protected ground.
The service-related cases can roughly be divided into two categories:


cases where a business is asked to change a current practice to allow for access
by members of a protected group (most often individuals with a disability – these
cases will be referred to as “accommodation cases”) and



cases that challenge a business’s treatment of an individual based on membership
in a protected group (which will be referred to as “discrimination cases”).

Accommodation Cases
Most of these cases involve someone with a physical disability who requests
accommodation in order to access the service.11 In these cases, the first two steps of the human
rights analysis are clear: the individual clearly belongs to a protected group (often there will be a
clear outward sign of their disability, for example they may rely on some sort of assistive device
like a wheelchair or may use a service animal) and it is not contentious that the status quo has an
adverse impact on them. The bulk of the analysis, then, occurs at the accommodation stage: is
the business following an appropriate process and do they come to a solution that appropriately
meets the individual’s needs?
For a small business with limited staff and resources, an accommodation request can be
a daunting prospect. Ultimately, it is the customer’s right to access the service without
discrimination and the business must find a way to positively respond to the request.

Although less common, there are also cases involving protected grounds other than disability; see e.g.,
Ryan v Earl’s, 2016 BCHRT 60, an application involving a restaurant’s refusal to provide a high chair to a
family, which was alleged to constitute discrimination on the basis of family status.
11
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For example, in Austin v Clayton Lakeside-Beaton Inc, the applicant had purchased a
trailer and rented a site at a campground.12 While the applicant had mobility issues at the time of
purchase, a degenerative disease further limited the applicant’s mobility and exacerbated the
accessibility challenges. The applicant noted a number of accessibility issues for the campground:
the general store and public telephone were located at the top of a flight of stairs, the garbage
can lids were too high for someone on a scooter and were heavy, and the washrooms had a
heavy door and an inaccessible interior. After the applicant sent an email and spoke to the owner
in person, he ceased advocating for the changes and the owner assumed implementing these
changes was not important—The Tribunal was clear there was no negative inference against the
applicant simply because he had not continued with his requests.13 Thus, it is imperative for a
business to follow and complete an accommodation analysis as soon as an accommodation
request is made. The business owner failed to act in this case: it responded to the initial request
by stating accommodation was impossible and, once the applicant had ceased asking for the
change, the owner simply let the issue go. This approach was found to be discriminatory and the
applicant was awarded almost $20,000 in damages and interest.
One interesting point from this case is the consideration of a temporary “stopgap”
accommodation which is particularly applicable to smaller organizations where largescale
changes to the physical surroundings or the necessary investigations into accommodations may
take more time. In Austin, the owner dealt with the applicant’s concerns about the stairs leading
to the general store by installing a bell at the bottom that could be used to call for assistance (the
person watching the store would then be able to bring down any requested items). The Tribunal
acknowledged this measure might be appropriate as a temporary solution to the accessibility

12
13
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issue; however, given the owner had kept it in place for nearly six years it was found not to be
reasonable accommodation.14
A similar situation occurred in Brown v Trebas Institute Ontario Inc, where the applicant
applied to study with the respondent in its music business administration program.15 The applicant
was blind, and made clear to the respondent he would need a computer with speech identification
software, scanner, printer, and written course materials in either electronic or audio format. The
respondent was a small organization of 4-5 staff with limited experience in accommodating
students with disabilities. At the time, one of the respondent’s directors was absent. While the
respondent engaged in limited efforts, it essentially took the position the applicant had the
responsibility to bear the brunt of the accommodation burden. Due to slow progress on the
acquisition of suitable materials, the applicant was forced to defer his application. Upon applying
a second time the applicant was informed of the respondent’s one deferral policy and was advised
to take some additional time, arrange the required accommodations and then apply again.
The Tribunal was unsympathetic to the respondent’s arguments that it was a small
organization, finding there was no need to hire additional staff and bursary money was available
to cover some of the costs that would be incurred. The discrimination arose due to the
respondent’s unwillingness to take its accommodation responsibilities seriously, followed by a
blind obedience to an existing policy that would result in a disadvantage to the applicant:
The evidence before the Tribunal is that the individuals at Trebas who dealt with Brown
made little or no attempt to put in place the accommodation Brown required to enrol at
Trebas. Nor did they demonstrate a willingness to assist him to do so…What was
required was recognition that Brown was not solely responsible for arranging this
accommodation and the Trebas had a legal obligation to work with Brown to ensure
the measures he required to accommodate his disability were in place in time for him
to enrol.16

Ibid at para 38.
2008 HRTO 10.
16 Ibid at paras 56-57.
14
15
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The result in Trebas should not be interpreted to mean the business has all of the
responsibility and the customer has none: the customer is required to communicate their needs
and accept reasonable accommodation (not necessarily their preferred accommodation). The
applicant in McCreath v Victoria Taxi (1987) Ltd, for example, failed to advise the taxi dispatch
that he was travelling with a service dog.17 When the taxi arrived, it refused to transport him due
to the driver’s allergies but called the dispatch service for the applicant and a replacement taxi
arrived within one or two minutes. The applicant filed a claim with the Human Rights Tribunal as
he argued he should not have been required to inform the dispatcher that he traveled with a
service dog and the refusal of the first taxi was an act of discrimination.
The Tribunal held the applicant could not expect to be accommodated if he refused to
provide information to the dispatcher and request an accommodation.18 The Court of Appeal
agreed, and further expanded on the Tribunal’s discussion of “striking a balance” between the
applicant’s needs and those of the taxi drivers. It found in order to ensure the applicant could be
transported in any taxi without the need to disclose his service animal, the respondent would
essentially have to only hire individuals without allergies to animals (the applicant also suggested
the drivers take medication for allergies or install a barrier in the taxi, but there was no evidence
presented to suggest these alternatives would deal with the issue). When determining whether
accommodation was reasonable, the Court held the respondent had to take into consideration
the human rights of its customers as well as those of its employees.19 Its practice of dispatching
taxis with drivers who did not have allergies when it was advised of a customer travelling with a
service animal, or (in this case) of quickly dispatching a new taxi when it had not been advised,
was a reasonable accommodation and appropriately took into consideration its obligations both
as a service provider and as an employer.

2017 BCCA 342.
Ibid at para 13.
19 Ibid at paras 25-26.
17
18
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Trending Topics
One area of disability accommodation which will become more interesting is
accommodation for those who use cannabis. The questions raised for small business owners in
their role as employers are arguably more complex (particularly in a safety sensitive workplace
where the possibility of drug testing arises). These issues can also arise with respect to
customers, particularly in businesses where customers spend extended periods of time on site
(e.g., service establishments like restaurants or hotels).
When recreational cannabis becomes legal in July 2018, business owners will still be able
to make rules respecting its use in and around their business—similar to how they are permitted
to make rules around tobacco use today. Only a subset of cases will engage a human rights
analysis: namely, those cases that involve use of cannabis related to a disability (either due to
addiction or as treatment for another condition). And from the case law to this point, it seems clear
business owners are able to make rules that restrict even use related to disability.
In Gibson v Ridgeview Restaurant Limited, the applicant (who had an authorization to
possess) was asked by the respondent not to return to the restaurant after he was found smoking
marijuana in close proximity to the entrance and after having been previously warned not to.20
Ultimately, the applicant was unable to establish he had any disability-related need to smoke in
close proximity to the door or that the respondent’s requirement created any disadvantage. So
while smoking marijuana for medical purposes broadly might be protected, an applicant will have
to establish that the particular manner in which they are smoking is someone connected to their
disability in order to avoid the application of a business’s rule around smoking. The evidence
established the owner did not have an issue with marijuana or smoking it, so long as it did not
negatively affect other patrons. Interestingly, the applicant was involved in another human rights
proceeding that challenged the Ontario government’s Licences to Sell Liquor regulation, seeking

20

2013 HRTO 1663.
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to permit him to smoke marijuana on uncovered patios of licenced premises where tobacco
smoking was permitted.21 This application was also unsuccessful as the prohibition was found to
be reasonably necessary to accomplish a legitimate legislative purpose (namely protecting
passive inhalers).
Similarly, in McDougall v Nova Scotia (Human Rights Commission), the applicant was
unsuccessful in his claim, which was based on the respondent restaurant owner removing him
from the premises when he was discovered rolling a marijuana cigarette in the restroom.22 This
case turned on the finding that the respondent had acted on the belief the applicant intended to
smoke the cigarette inside the restroom, and therefore the decision was not discriminatory on the
basis of the applicant’s mental disability. Once again it supports the suggestion a business owner
can impose reasonable restrictions, even where the use is connected to a protected ground.

21
22

Ivancicevic v Ontario (Consumer Services), 2011 HRTO 1714.
2016 NSSC 118.

15
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Discrimination Cases
In the second group of cases, the question is not about access to services (and proactively treating certain individuals differently to allow for that access) but ensuring customers are
not treated differently on the basis of a protected ground.
The clearest examples are those where an individual is the recipient of negative treatment.
For example, where the allegations are of making racist comments23 or that the customer has
been accused of stealing based on a sickly appearance as a result of being HIV positive,24 the
case exhibits a clear prima facie case and will not be dismissed for displaying no reasonable
prospect of success. Where a comedian at a bar heckles a patron with sexist and homophobic
comments and later physically intimidates her, discrimination will also be found to exist.25
But even where the conduct is not so clearly abusive, “profiling” customers and treating
them differently exposes the business to liability for discrimination. In Pieters v Peel Law
Association, for example, the applicants were attending at the Brampton courthouse and went to
the lawyers lounge with several colleagues.26 The applicants were both black. The respondent
had a policy of only permitting lawyers and law students into the lounge, and the respondent’s
librarian (who was responsible for ensuring the policy was followed) approached the applicants
and asked them to produce identification verify they were lawyers/law students. No one else was
asked for identification.
At the Court of Appeal, the Tribunal’s finding of discrimination was upheld. The librarian
was found to have approached the applicants in an aggressive and challenging manner, and had
presented a shifting justification for why she had only asked the three black men and no one else.

B(B) v Pub, 2016 BCHRT 20.
Customer v Davrin Drugs, 2017 BCHRT 158.
25 Pardy v Earle, 2011 BCHRT 101.
26 2013 ONCA 396.
23
24
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While the lawyer-only rule was permissible, it needed to be implemented in a way that did not
adversely impact certain individuals based on their group membership.
Rules, generally speaking, should be carefully considered to ensure they do not have a
differential impact. For example, in Alexander v Gateway Casinos the casino had a rule that
required players to speak in English only while hands were in play.27 The applicant complained
that this rule was discriminatory, as she was deaf and used American Sign Language to
communicate with her friend when they were playing at a table together. While the applicant only
alleged she was discriminated against despite compliance with the rule, the Tribunal noted the
rule itself was vulnerable to challenge as it appeared to prohibit “even trivial social interaction
during a hand by deaf persons but not English-speaking patrons”.28
While most discrimination cases focus on the treatment of customers by staff, the
protection is broader. Business owners would also be wise to ensure the products themselves
(including product names and advertising) are not discriminatory, and their online presence
complies with the applicable human rights legislation.
On the first point, although not relating to a small business, the principle is useful. The
Ontario Superior Court of Justice recently considered a request for an injunction against the
Cleveland Indians Baseball Company, Major League Baseball, and Rogers Communications Inc.
from disseminating images or representations using the word “Indian” in relation to the Cleveland
Indians and the “Chief Wahoo” logo within Canada.29 While the injunction was ultimately
unsuccessful, the Court found that whether the respondents provided a “service” within the
meaning of the Code and the Canada Human Rights Act was a serious issue to be tried,30 as well

2015 BCHRT 21.
Ibid at para 83.
29 Cardinal v Cleveland Indians Baseball Co Limited Partnership, 2016 ONSC 6929.
30 Ibid at para 49.
27
28

17
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as whether the name and logo were discriminatory.31 Importantly, the Court noted “there is some
support in the case law for the proposition that a reasonable person in Mr. Cardinal’s position
would view the Name and/or Logo as perpetuating prejudice or stereotypes against Indigenous
persons and suffer an adverse impact”.32
With respect to a business’s internet presence, the Human Rights Tribunal of Ontario was
called on to consider whether the respondent’s rule that avatars could not have a political or
religious message offended the Code.33 In that case, the applicant was a long-time user of the
site whose avatar was the “Christ fish” and included the words “Jesus Christ, God’s Son, Saviour”
underneath it. After complaints from other users, the moderators of the forum reached out to the
applicant to inform him his avatar breached the rules. Although the applicant was unsuccessful
on the basis that his avatar choice was not captured under “creed” (it was not actually rooted in
any religious belief or practice, but came from a personal desire to outwardly manifest his religious
faith), there was no debate that use of the forum was a “service” and thus the business owner’s
rules and policies for use were subject to human rights scrutiny. This fact will play an increasingly
important role as businesses become more engaged in connecting with customers and providing
services through online platforms.

IV.

Support and Resources for Small Businesses
Small organizations undoubtedly face significant resource challenges in ensuring

compliance with a complex and interdependent web of obligations concerning employee human
rights. Fortunately, resources do exist, in addition to legal counsel and consultants specializing in
human resources and human rights related matters.

Ibid at paras 53-57.
Ibid at para 55.
33 Clipperton-Boyer v RedFlagDeals.com, 2014 HRTO 1796.
31
32

9 - 18

18

The Employers’ Toolkit: Making Ontario Workplaces Accessible to People with Disabilities
(the “Toolkit”), published by the Conference Board of Canada34 is one example of a resource that
can be used for employers. The appendices are particularly useful and contain an assortment of
sample documents and templates that employers can adopt.

The Ontario government’s

“AccessON”35 website also offers a variety of free tools and resources to meet the requirements
of the AODA. Finally, the Ontario Human Rights Commission’s website contains a number of “elearning” modules addressing the following areas:


Hiring newcomers



Competing Human Rights



The Code and the AODA



Human Rights 101



The Duty to Accommodate



Human Rights and Rental Housing

The critical take away for small businesses is that no matter the size of the operation, the Code
will apply and risk can be effectively mitigated with education and awareness. Resources are far
more efficiently directed at compliance than defending litigation at the Human Rights Tribunal of
Ontario or facing the brand damage that can often come with negative publicity (even if the
complaint is not substantiated in litigation).

34

Available at www.conferenceboard.ca

35

ontario.ca/AccessON.
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Appendix A
i.

Recruitment (ss. 22-24)
Obligations concerning notifying applicants and employees of
accommodations available during recruitment process.

ii.

Informing Employees of Supports (ss. 25, 26)
Obligations concerning notifying of employees of policies concerning
the support and accommodation employees with disabilities.

iii.

Workplace Emergency Response Information (s. 27)
Where necessary, provision of individualized workplace emergency
response information to employees with disabilities.

iv.

Documented Individual Plans (s. 28)
Development and maintenance of individual accommodation plans.
Not applicable to small organizations (less than 50 employees) other
than small designated public service organizations.

v.

Return to work Process (s. 29)
Development and maintenance of a return to work process for
employees absent from work due to disability. Not applicable to small
organizations (less than 50 employees) other than small designated
public service organizations.

vi.

Performance Management (s. 30)
Requires employers to take into account accessibility needs and
individual accommodation plans when applying performance
management process.

vii.

Career Development and Advancement (s. 31)
Requires employers to take into account accessibility needs and
individual accommodation plans when providing career development
and advancement.

viii.

Redeployment (s. 32)
Requires employers to take into account accessibility needs and
individual accommodation plans when reassigning employees to other
departments or jobs as alternative to layoff.
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