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Significant 2020 Court Decisions 

i. Northern Regional Health Authority v. Manitoba Human Rights Commission, 2017
MBCA 98. Leave to appeal to the Supreme Court of Canada granted 2020 CanLii 15306
February 27, 2020

The Supreme Court of Canada granted leave to appeal the Manitoba Court of Appeal’s 2017 
decision in Northern Regional Health Authority v. Manitoba Human Rights Commission.  The 
Court will consider the jurisdiction of human rights tribunals over discrimination issues that arise 
in workplaces covered by a collective agreement.   

The facts concern a unionized employee who suffered from alcohol dependence.   She was 
dismissed for intoxication at work. Her union negotiated a settlement agreement that permitted 
her to return to work subject to her abstinence from alcohol.  The employee was terminated a 
second time for intoxication outside of work, in breach of the settlement agreement, and the 
employer asserted just cause for the dismissal.  The union declined to grieve a second time.  
As a result, the employee filed a complaint with the Manitoba Human Rights Commission 
(MHRC), alleging discrimination on the basis of disability.   

The Chief Adjudicator for the MHRC rejected the Northern Regional Health Authority‘s 
(“NRHA”) argument that it had no jurisdiction to hear the complaint because it fell within the 
purview of a labour arbitrator.  The Chief Adjudicator found that the essential nature of the 
dispute arose out of the alleged violation of the grievor’s human rights, and not out of the 
operation of the collective agreement.  The NRHA was found to have violated the grievor’s 
human rights.   

The Manitoba Court of Queen’s Bench disagreed.  Finding the MHRC’s decision to be 
unreasonable, the Court held that the essential character of the dispute was whether or not the 
grievor was terminated for just cause, an issue that fell within the exclusive jurisdiction of a 
labour arbitrator.  The MHRC appealed that decision to the Court of Appeal, which overturned 
the lower court’s decision and restored the Chief Adjudicator’s decision.   

In Ontario, cases have consistently held that labour arbitrators do not have exclusive jurisdiction 
over workplace human rights matters.  The Human Rights Tribunal will only defer consideration 
of an application where there is a risk of inconsistent decisions on facts or law. It will be 
interesting to see if the Supreme Court of Canada changes the way human rights issues in 
unionized workplaces are handled.    

The Supreme Court’s hearing of this important issue is scheduled for February 16, 2021. 
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ii. Greenlaw v. Scott, 2020 ONSC 2028
April 2, 2020

In Greenlaw, the Court declined jurisdiction over a civil claim for sexual harassment and assault 
that allegedly occurred in a workplace covered by a collective agreement.   

The Court relied on the Supreme Court of Canada’s 1995 decision in Weber v. Ontario Hydro 
1995 CanLII 108 (SCC) to find that the matter arose expressly or inferentially under the terms 
of the applicable collective agreement and therefore fell within the exclusive jurisdiction of a 
labour arbitrator.  The Plaintiff sought to argue that because her union elected not to pursue a 
grievance in relation to her claims, that there was a “remedial gap” of the sort contemplated by 
Weber that permitted the Court to hear the matter.    

The human rights significance of the decision relates to the Court’s handling of the plaintiff’s 
claims for compensation in relation to alleged discrimination and harassment contrary to the 
Ontario Human Rights Code.  

Pursuant to section 46.1(1) of the Code, a plaintiff may claim compensation in relation to Code 
related infringements before a court.  However, section 46.1(2) of the Code prohibits a plaintiff 
from “[commencing] an action based solely on infringement of a right under Part I [of the Code]”. 
This follows the principle established by the Supreme Court of Canada’s 1983 decision in 
Seneca College v. Bhadauria [1981] 2 S.C.R. 181 that discrimination does not constitute an 
independently actionable cause of action.   

In light of the Court’s finding that the plaintiff’s claims were barred by Weber, “s. 46.1(1) [did] 
not apply, and the action [was] prohibited under s. 46.1(2). However, the plaintiff was not barred 
from pursuing an application to the Human Rights Tribunal of Ontario.  

Greenlaw therefore affirms that courts lack jurisdiction to hear issues of discrimination, unless 
such claims “piggyback” on a cause of action that is independently actionable.  

iii. International Brotherhood of Electrical Workers, Local 1620 v. Lower Churchill
Transmission Construction Employers’ Association Inc., 2020 NLCA 20
June 4, 2020

In 2018, a Newfoundland labour arbitrator found that the uncertainty associated with cannabis 
impairment relieved the employer’s accommodation obligations.   

The employee in question sought a safety sensitive position with Nalcor Energy. His application 
was refused because he consumed up to 1.5 grams of cannabis every evening to manage his 
pain.  His union alleged that the employer was required to accommodate the grievor and its 
failure to do so constituted discrimination on the basis of disability.  The arbitrator found that 
that there was no reliable evidence to determine the period of impairment following cannabis 
use. Further, there were no reliable testing mechanisms for cannabis impairment.   Given this 
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uncertainty, in the context of safety sensitive work environment, the arbitrator found that the 
employer established undue hardship.   

The Supreme Court of Newfoundland and Labrador dismissed the Union’s application for 
judicial review, but the Court of Appeal of Newfoundland and Labrador allowed the union’s 
subsequent appeal. 

The Court accepted the arbitrator’s finding that there was “no reliable scientific or medical test 
or resource…available for determining impairment” (par. 33).  However, the arbitrator did not 
consider whether or not the employer’s use of “some other means [of assessment] on a daily 
or periodic basis would result in undue hardship” (par. 34).  According to the Court: 

“…the absence of a test or standard does not lead inexorably to the conclusion 
that there is no means by which to determine whether an employee, by reason of 
ingesting cannabis, would be incapable of performing a specific job, including a 
safety-sensitive job.  The onus was on the employer to establish on a balance of 
probabilities that some means of individual testing of the grievor to assess his 
ability to perform the job was not an alternative” (par. 34).  

Referencing the employer’s requirement to engage in an individualized accommodation 
assessment, as set out by the Supreme Court of Canada’s in British Columbia v. BCGSEU 
(Meiorin) [1999 3 S.C.R. 3, the Court held: 

 “..given the individual nature of the possible accommodation, the analysis 
requires an assessment regarding what alternatives were investigated by the 
employer that may have allowed for individual testing of the grievor.  Was a 
scientific or medical standard the only option?  If so, why?  If alternate options 
were identified, why were they not implemented?  For example, was a functional 
assessment of the grievor before his shift considered?  If rejected, why?  What 
discussions were had with the Union to identify and assess alternate options for 
determining whether the grievor was capable of safely performing the job despite 
his use of cannabis in the evening?  The employer failed to address these 
questions or provide evidence as necessary to discharge the onus of 
demonstrating that accommodation of the grievor on an individual basis would 
result in undue hardship.” (par. 35) 

Accordingly, the arbitrator’s decision, relying solely on the absence of a scientific or medical 
standard to establish undue hardship, was unreasonable.  The Court did not set aside the 
arbitrator’s decision but, instead, remitted it back to the arbitrator to consider the additional 
question of whether there was some form of individualized assessment, other than a scientific 
or medical one, that could determine the grievor’s ability to safely perform the job he applied 
for.   

It is unclear what form of individual assessment, that is not “scientific or medical” exists to 
determine cannabis impairment in a highly safety sensitive environment.  There may be none, 
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in which case the decision will remain the same after further consideration by the arbitrator. In 
any event, the decision is a reminder of the expansive nature of the employer’s accommodation 
search before it is able to conclude that accommodation would constitute undue hardship.  

iv. Ontario v. Association of Ontario Midwives, 2020 ONSC 2839
June 26, 2020

Midwives was a judicial review decision by the Divisional Court (Ontario) of an adverse 
discrimination decision of the Ontario Human Rights Tribunal in relation to the compensation of 
Ontario midwives. 

The decision relates to the historical compensation disadvantage of Ontario midwives. Until 
1994, midwives were excluded from the health care system.  A 1985 Task Force determined 
that male physicians had become the preferred birth attendants and that midwives suffered 
from stereotypical assumptions that they were “ignorant, unkempt and addicted to gin”.  By 
1994, although 99% of childbirths in Ontario were under the care of a physician, the midwifery 
profession had not been extinguished.  Those who practiced midwifery did so under precarious 
and prejudicial circumstances.    

Midwifery became regulated and funded by the Ministry of Health (“MOH”) in 1994.  The MOH 
promotes midwives and physicians as equally competent to provide maternity care for women 
with normal pregnancies. The profession, consisting predominantly of women, is represented 
by the Association of Ontario Midwives (“AOM”).  At the time of regulation, the MOH and AOM 
recognized the vulnerability of midwives to systemic gender discrimination in compensation. 
As a result, it was agreed that compensation should be positioned between the salaries for 
nurses and the fees paid to physicians for maternity care.  

In 2005, the gap in compensation between midwives and physicians grew. In 2008 the MOH 
and AOM  engaged in negotiations which resulted in a further compensation study that affirmed 
the original methodology for compensating midwives equitably.   

In 2010, the MOH withdrew from compensation discussions and took the position that 
physicians were no longer appropriate comparator for midwives.  The MOH did not propose an 
alternative methodology to ensure the equitable compensation of midwives.   

The AOM alleged that the MOH’s position and rejection of the agreed upon methodology was 
discriminatory on the basis of gender.  

The Tribunal found that the MOH’s change of position constituted adverse treatment on the 
basis of gender.  The decision perpetuated the historic disadvantage of midwives as “sex-
segregated workers” and undermined their dignity by requiring them to explain the 
appropriateness of their comparison to physicians for compensation, 20 year after the principle 
was recognized. Being required to negotiate in a context that fails to recognize the potential 
negative impact of gender on compensation was a denial of substantiative equality.   
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In February 2020, the Tribunal ordered, among other remedies: 

• A 20% increase in compensation effective April 1, 2011;

• $7,500.00 in compensation to each eligible midwife for injury to dignity;

• The parties to participate in a new joint compensation study

The Divisional Court found the Tribunal’s decisions on liability and remedy reasonable. 
Particularly notable was the Divisional Court’s finding that the Tribunal’s decision the MOH had 
a proactive obligation under the Code to prevent and remedy discrimination was reasonable.  

Midwives is a significant decision which may have significant precedential value in the 
adjudication of human rights cases involving issues of systemic discrimination.   

v. Elias Restaurant v. Keele Sheppard Plaza Inc., 2020 ONSC 5457
September 11, 2020

The Elias decision concerned a commercial tenancy dispute, but is particularly notable because 
of the court’s findings of unconscious bias and systemic racism in relation to its order granting 
an injunction and relief from forfeiture.  

Elias Restaurant (“Elias”) is an African/Black/Caribbean restaurant which leased premises in a 
shopping plaza in North York, Ontario. It was bound to a 5-year lease expiring July 31, 2017, 
but had options to renew the lease for 2 successive terms.  In order to renew, the lease contract 
required Elias to provide six (6) months’ written notice of its intent to renew.   

Elias made a substantial investment in the property and was operating a successful business. 
As a result, it wished to continue the lease.  Though it missed the deadline to provide written 
notice of its intent to renew, Elias made several attempts to contact the landlord to discuss 
renewal, before and after the cut-off date, but was repeatedly ignored or avoided.   

Elias became a “month to month” tenant after the agreement expired on July 31st, 2017, until 
May 28, 2020.  At that point, it received notice from the Landlord that it wished to end the 
tenancy. This surprised the tenant as it had always paid its rent on time.   

Elias brought an application for relief from forfeiture in relation to its failure to provide written 
notice of its intent to renew and to enjoin the landlord from evicting it.  The landlord’s responding 
materials indicated that Elias attracted “undesirable” customers who smoked, drank and 
gambled, among other undesirable activities.  Further, Elias did not attract the kind of “family-
oriented” customers that the landlord was seeking to appeal to. These explanations did not 
make sense to Morgan J., who found that the landlord was in fact influenced by prejudicial 
stereotypes of the tenant and its customers.   

In evaluating the application for an injunction and relief from forfeiture, the Court weighed the 

1A-

bandhulaw 
PROFESSIONAL CORPORAT ION 



7 

Rishi Bandhu 
e: rishi@blpc.ca 
p: 1.905.849.0025 
f:  1.905.825.8289 

Bandhu Law Professional Corporation   2275 Upper Middle Rd E #101, Oakville, ON L6H 0C3    www.blpc.ca  

equities in favour of both parties.  For the tenant, the court observed that it was not in breach 
of the lease and made a substantial investment in the premises.  The landlord, insofar as it 
relied on prejudicial stereotypes of the Tenant’s customers could not assert that it would suffer 
prejudice, in any lawful sense, by allowing the tenant to continue operating at the premises.   

The landlord denied that its interest in terminating the tenancy was racially motivated, but the 
court disregarded the assertion.  Morgan J. emphasized that racial stereotyping is not 
necessarily conscious and that the landlord’s references to drinking, smoking and loitering 
indicated a “mindset that condemns the minority population for what is considered normal 
behaviour for the majority population”. Morgan J. referenced the Ontario Court of Appeal’s 
observation in the 1993 decision R v. Parks 15 O.R. (3d) 324, as follows: 

“For some people, anti-black biases rest on unstated and unchallenged assumptions learned 
over a lifetime.  Those assumptions shape the daily behaviour of individuals, often without any 
conscious reference to them” 

The Court held, “whether or not the Landlord and its agents were cognizant of their own 
subconscious attitudes it not the Court’s focus” and found in favour of the tenant to grant relief 
from forfeiture in respect of its failure to provide written notice and enjoin the landlord from 
evicting it.   

Elias is, as a result, significant for its recognition of the influence of unconscious bias and racism 
in decisions related to contractual matters.   

vi. Fraser v. Canada (Attorney General), 2020 SCC 28
October 16, 2020

Facts and Issue 
RCMP members participate in a contributory pension plan and receive pension credit for time 
worked. Full time hours thus attract higher pension contributions than part time hours.  

If a member experiences a gap in service because of a leave of absence or suspension of 
employment, the member may bridge the gap through a “buy back” process.  This would require 
the member to retroactively cover the employee and employer portions of contributions during 
the leave period.  

To facilitate flexible work arrangements, the RCMP permitted a job share program that allowed 
2 or 3 members to split the hours of a full time position.  The arrangement was one form of 
accommodation for members with caregiving obligations and it was mostly women who 
engaged the program.   

Job sharing work was considered “part time” work by the RCMP. Thus, one of the 
consequences of working fewer hours in the job sharing arrangement was that members would 
have less valuable pension entitlements.  Further, unlike members on a leave of absence, 
RCMP members participating in job sharing were precluded from “buying back” full time pension 
credits during the job sharing period, upon returning to full time work.   
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The appellant officers enrolled in the job sharing program between 1997 and 2011 as a way to 
accommodate their childcare obligations.  They were previously full time members.  They 
alleged that the RCMP’s regulations precluding the ability of job sharers to “buy back” pension 
credits violated s. 15(1) of the Charter of Rights and Freedoms, which guarantees equality on 
the basis of sex.  The Supreme Court considered whether the buy back restriction violated s. 
15(1).   

The test for discrimination under section 15(1) involves the following 2-step approach: (1) does 
the law or state action in question create a distinction based on an enumerated or analogous 
Charter ground that disproportionately affects members of a protected group; and (2) if so, does 
it do so in a manner that reinforces, perpetuates or exacerbates disadvantage on a protected 
ground. 

This was a case concerning the adverse, discriminatory effect of a law that appears neutral on 
its face.  

Majority Decision 
For the majority, Abella J. held that the buy back restriction for job sharers created a distinction 
on the basis of sex because it disproportionately impacted women.  Participants in the job 
sharing program were predominantly women with young children.  While the buy back 
restriction did not cause the disproportionate impact, it had an adverse, and disproportionate, 
impact on women.  

Second, the buy back restriction reinforced the historical disadvantages suffered by women 
with childcare obligations.  Pension plans have, historically, demonstrated bias towards male 
participants. The RCMP plan, in relation to the buy back restriction, perpetuated that 
disadvantage.   

Having found a prima facie breach of s. 15 of the Charter, the RCMP could identify no pressing 
or substantial policy concern to justify the buy back restriction under section 1 of the Charter.   

Dissents 
Brown and Rowe JJ and Côté J. issued strong dissents.  

Brown and Rowe JJ, agreed that the buy back restriction created a distinction on the basis of 
sex.  Job sharers are unable to achieve the same pensionable service as full time members 
because they were disproportionately women with caregiving obligations.  By comparison, full 
time members are disproportionately male.  As a result, the buy back restriction, in its effect, 
drew a distinction on the basis of sex.   

Brown and Rowe JJ disagreed that the distinction was discriminatory, in substance.  Under the 
second step, it is not enough to demonstrate that a law or state action impacts a historically 
disadvantaged group.  While discrimination need not be intentional, there must be an element 
of arbitrariness or unfairness to the alleged source of discrimination. Abella J.’s finding that the 
buy back restriction is discriminatory simply because it adversely affects a historically 
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disadvantaged group is flawed.  The buy back restriction, according to Brown and Rowe JJ, 
reflects the fact that RCMP members with caregiving responsibilities have chosen a particular 
form of employment and compensation that suits their needs.  That form, constituting job 
sharing, is in the character of part time work, which attracts compensation proportionate to the 
number of hours worked. As there is nothing discriminatory about offering compensation 
(including pension benefits) that is prorated to hours worked, the discrimination analysis fails at 
step 2.   

Brown and Rowe JJ were critical of Abella J’s willingness to strike down legislation intended to 
accommodate the caregiving responsibilities women have historically assumed the burden of. 
Job sharing presented an alternative option to a leave of absence that allowed women to remain 
connected to employment. The majority holding, in effect, that the legislation was insufficiently 
ameliorative of the historical disadvantage suffered by women was flawed, outside of the 
Court’s competence and dangerous in terms of precedent.   

For Côté J, the buy back restriction created a distinction on the basis of caregiving status, which 
was not an analogous ground of discrimination under s. 15(1).  The distinction could not be 
grounded on the basis of sex simply because women were disproportionately affected by the 
buy back restriction.  Côté J. distinguished the case from the Court’s 1989 decision in Brooks 
v. Canada Safeway Ltd.  which found that a corporate insurance plan denying benefits to
pregnant employees was discriminatory on the basis of sex.  That finding made sense because
pregnancy only affects women.

Caregiving, on the other hand, can be separated from sex, as demonstrated by same-sex 
couples with children.  The only way to support a finding of discrimination on the basis of sex is 
to correlate it with the impact of an impugned law. In that way, because the buy back restriction 
disproportionately impacts women, it must be discriminatory.  Disproportionate impact alone, 
for Côté J., cannot be sufficient to establish discrimination.  

Otherwise, a law that regulates the top 1% of income earners would discriminate against males 
because it disproportionately affects them.  Or, a law that regulates nurses would be 
discriminatory because it disproportionately affects women.  The danger of relying solely on 
disproportionate impact is that it reduces the step one analysis to “a mere rubber stamp in cases 
of adverse effect discrimination”. 

While the buy back restriction may discriminate on the basis of caregiver, or family status, none 
of the Justices were willing to find that family was an analogous protected ground under “sex”.  

The Fraser decision is likely to become a key precedent in the evaluation of what laws, rules 
and policies are considered discriminatory with respect to historically disadvantaged persons. 
It will be interesting to see if courts and tribunals, in light of Fraser will loosen the standard of 
causation in determining discriminatory effect.     
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