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I.

The Evolving Duty of Good Faith

Since the Supreme Court of Canada’s 1997 decision in Wallace v. United Grain Growers 1, employers
have been advised to exercise caution at the time of dismissal. In particular, employers must act in
good faith. They must not exploit the vulnerability of employees. They ought to be candid,
reasonable, honest and forthright. And they must refrain from conduct that is unfair or in bad faith
by being untruthful, misleading or unduly insensitive.
Under Wallace, the remedy for bad faith was an extension of the reasonable notice period. 21 years
after Wallace, in Honda Canada Inc. v. Keays 2, the Supreme Court affirmed the duty of good faith in
the manner of dismissal, but eliminated the discretion of judges to extend the reasonable notice
period to remedy bad faith conduct. Instead, bad faith would be addressed with an award of damages
to compensate provable mental distress.
After Honda, the duty of good faith in contractual relations continued to evolve. In the 2014 decision
Bhasin v. Hrynew 3, the Supreme Court recognized good faith as an organizing principle in all
commercial contracts. Flowing from that principle, it established a duty of honesty in the performance
of contracts. Simply, the duty precludes parties to a contract from engaging in acts of dishonesty,
or knowingly misleading each other. In 2015, in Potter v. New Brunswick Legal Aid Services
Commission, the Supreme Court confirmed that the duty of honesty applied in the context of
employment relationships.
The period from October 2020 to June 2021 was an active one in respect of judicial applications of
duty of good faith principles. In this paper, I highlight three recent decisions of the Supreme Court
and some interesting applications of the duty.
II.

Notable Supreme Court of Canada Decisions

a) Matthews v. Ocean Nutrition (“Matthews”) 4
Matthews reaffirmed employer obligations with respect to good faith and honesty in employment
contracts, and the application of Bhasin in the employment context.
Mr. Matthews was constructively dismissed in June 2011 following a 4-year “campaign” to
marginalize him, which included eroding his responsibility and lies about his future in the company.
13 months after Mr. Matthews’ resignation, the employer’s business was sold for $540 million. Had
Mr. Mathews remained employed by Ocean, he would have been entitled to a $1M+ bonus under
Ocean’s Long Term Incentive Plan (“LTIP”).
[1997] 3 SCR 701
[2008] 2 SCR 362
3
[2014] 3 SCR 494
4
2020 SCC 26
1
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At trial, Mr. Matthews was awarded the value of the LTIP bonus because the sale of Ocean fell within
the notice period. “Bad faith” damages were not awarded, despite the trial judge’s findings of
dishonest conduct on behalf of Ocean. This was due, in part, to Mr. Matthews’ failure to lead
evidence of mental distress in relation to bad faith conduct. Further, the trial judge found that Ocean’s
conduct was not designed to avoid the LTIP bonus. Punitive damages were therefore inappropriate.
The Nova Scotia Court of Appeal upheld the finding of constructive dismissal but disagreed that Mr.
Mathews was entitled to the bonus based on its reading of the terms of the LTIP.
On appeal to the Supreme Court, Mr. Matthews’ argued that his entitlement to the LTIP flowed either
from Ocean’s breach of its obligation to provide reasonable notice of termination, or its bad faith
conduct that forced him out of the business.
Kasirer J. confirmed, pursuant to Bhasin, that an employer has a “duty of honest performance” in
discharging contractual obligations, meaning it cannot “lie to” or “knowingly mislead” employees.
Further, in accordance with Wallace employers must act in good faith in the manner of dismissal,
which is not limited to the moment of dismissal and can include conduct over an extended period of
time leading up to a constructive dismissal.
Mr. Mathews argued he was entitled to the LTIP bonus because it was a foreseeable loss, which
flowed from Ocean’s dishonest conduct, in breach of its duty of honesty, over the course of 4 years.
Ultimately, though, the Court opted to ground Mr. Matthews bonus entitlement in reasonable notice
principles, not good faith. The trial judge did not have the benefit of the Supreme Court’s decision
in Bhasin establishing the duty of honest performance. Further, the evidentiary record concerning
the effects of Ocean’s conduct on Mr. Matthews was deficient.
By declining to apply principles of good faith to the facts, the Court stopped short of declaring that
employers are subject to a generalized duty of good faith performance that animates the entire
employment relationship. Nevertheless, Kasirer J., acknowledged that reasonable notice damages
do not adequately address the “non-monetary benefit” that employees derive from the employment
relationship, and which can be “wrongly taken from employees if, at dismissal, they are lied to or
misled as to the reasons for termination”.
With that recognition, Kasirer J. nudges the common law towards expanded employer obligations of
good faith, stating, “it might be that…a duty of faith will one day bind the employer based on a mutual
obligation of loyalty in a non-fiduciary sense during the life of the employment contract, owed
reciprocally by both the employer and employee”, but leaves the debate open to consider on another
set of facts.
b) C.M. Callow Inc. v. Zollinger (“Callow”) 5
Following Matthews, in December 2020, the Supreme Court Released its decision in Callow, finding
a breach of Bhasin in facts where a defendant’s silence was tantamount to a misrepresentation.
5
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While not an employment decision, the application of Bhasin was noteworthy.
C.M. Callow (“Callow”) performed winter and summer maintenance for Baycrest, a group of
condominium corporations. Baycrest was permitted to terminate the agreement for unsatisfactory
service, or on 10 days written notice if services were no longer required. Baycrest concluded at the
end of the 2012-2013 winter contract, that it would not renew its contract with Callow. However, it
did not inform Callow of this decision because it required it to provide maintenance services for the
upcoming spring and summer. Baycrest’s conduct led Callow to expect that he would be returning
for the 2013-2014 winter. On that expectation, Callow performed services above and beyond the
scope of the contract during the 2013 spring and summer contract in order to ensure a further renewal
and did not search for other contracts. Baycrest informed Callow that it was terminating their
agreement in September 2013.
Callow alleged that the Respondent had acted dishonestly. Not only did they not communicate their
decision not to renew, but they continued to express satisfaction for Callow’s services, knowing that
he had taken on additional work for free in an effort to win a subsequent contract.
The trial judge agreed that Baycrest had acted in bad faith by receiving additional summer
maintenance services when they knew they would not be renewing the contract. The Court of Appeal
set the trial judgment aside, ruling that the duty of good faith had not extended beyond the
performance of the winter agreement, and that any services from the following summer related to a
new contract that did not yet exist.
The majority of the Supreme Court disagreed, and upheld the trial decision. Kasirer J. held that “the
duty to act honestly in the performance of the contract precludes active deception.” Even if the
Respondent honoured the 10-day notice period required by the contract, they misled the Appellant
into believing that the contract would not be terminated. In an email from July 2013, the President of
Baycrest wrote to a board member “I was talking to him last week as well and he is under the
impression we’re keeping him for winter again. I didn’t say a word to him cuz I don’t wanna get
involved…”
Baycrest failed its obligation pursuant to Bhasin. As Kasirer J. wrote: “Baycrest may not have had a
free-standing obligation to disclose its intention to terminate the contract before the mandated 10
days’ notice, but it nonetheless had an obligation to refrain from misleading Callow in the exercise
of that clause.”
The Court upheld the trial judge's award of over $60,000 (the value of the lost profit under the winter
maintenance agreement, less expenses). The rationale was that had Callow not relied on Baycrest’s
falsehoods, it would have been able to secure an alternate contract for the winter.
In dissent, Justice Côté ruled that Baycrest’s failure to disclose its decision does not rise to the level
of “active dishonesty” in contractual performance. In her view, the issue was solely the distinction
between “actively misleading conduct and permissible non-disclosure,” and she believed that
Baycrest did not knowingly mislead Callow. In her view, “silence cannot be considered dishonest
within the meaning of Bhasin unless there is a positive obligation to speak. Such an obligation does
not arise simply because a party to a contract realizes that his counterparty is operating under a
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mistaken belief.” There is no obligation to dissuade a mistaken belief, only to correct it “if the party’s
active conduct has materially contributed to it.”
The case appears to broaden the duties outlined in Bhasin to disclose information, since silence can
now be deemed as knowingly misleading a counterparty. The Respondent in this case did not lie
directly about carrying on the contract, but they allowed the Appellant to operate under the mistaken
belief that they would do so even when they knew otherwise.
c) Wastech Services Ltd. v. Greater Vancouver Sewerage and Drainage District (“Wastech”) 6
In February of this year, the Supreme Court released its judgment in Wastech. While also not an
employment decision, it is notable with respect to the Court’s consideration of when the exercise of
contractual discretion engages Bhasin.
Wastech, a waste removal contractor, and the Greater Vancouver Sewerage and Drainage District
(the “District”), had a decades-long relationship to remove and transport waste. Wastech had access
to three disposal facilities and its profitability varied, depending on which disposal facility it used.
The District had the contractual discretion to reallocate waste between the three facilities. In 2010,
the District exercised that discretion in furtherance of its own business objectives, but this resulted
in an operating loss for Wastech.
Wastech alleged that the District exercised its discretion contrary to Bhasin. It claimed that the
District was required to consider Wastech’s target earnings under the disposal contract, prior to
exercising its discretion.
The arbitrator at first instance, agreed. Finding that Bhasin required parties to show “appropriate
regard for the legitimate expectations” of the other party, the District breached that duty by
reallocating waste in a manner that eroded Wastech’s expected profits.
The arbitrator’s decision was set aside by the Court of Appeal and that decision was affirmed by the
Supreme Court of Canada.
Kasirer J. confirmed that the duty of good faith “does not require the respondent to subordinate its
interests to those of the appellant.” It also does not require parties to act selflessly because of the
parties’ relationship. Kasirer J. ruled that Wastech’s claim for damages sought an advantage not
provided for in the agreement.
Kasirer J. clarified that “a contracting party — unlike a fiduciary — typically is not required to serve
the contractual interests of the other party by duties of good faith performance.” Furthermore, the
case stands apart from a case such as Callow because there was no allegation of dishonesty in the
Respondent’s contractual performance. Wastech conceded before the arbitrator that dishonesty was
not at issue.
As for the exercise of discretion in good faith, Wastech submitted that the District had denied it the
6
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“fundamental benefit for which it bargained” in its reallocation, and thus used its discretion
unreasonably. The Court agreed that the duty of good faith required discretion to be used
reasonably, but instead asked “was the exercise of contractual discretion unconnected to the
purpose for which the contract granted discretion.” Kasirer J. concluded that the District did not
commit an actionable wrong. A wrong would have been committed had discretion been exercised in
a way that was unconnected to the purpose of the contract, but that was not this case. The Court
ruled that the District’s discretion “cannot be said to be unconnected to the contractual purposes for
which it was granted.”
The case confirms that despite the duty of good faith, businesses are still allowed to act in
furtherance of their own best interests, so long as they do not do so dishonestly, or for purposes
outside of the intended purpose of the contract. In his reasons and quoting Bhasin, Kasirer J.
defended his approach to avoid good faith “from veering into “a form of ad hoc judicial moralism or
‘palm tree’ justice.”” The contract that the parties had agreed to had several variables built in for
exactly these purposes, and the Respondent had not acted wrongly, legally or otherwise, by pursuing
their own interests. If the parties sought to set limits on the use of discretion in exercising the contract,
the place to set those limits would have been the contract itself.
III.

Notable Employment Decisions

a) Humphrey v. Menē Inc. 7
The recent Ontario decision in Humphrey represents an expansion of the available arsenal to
address employer bad faith. In addition to awarding aggravated and punitive damages totaling
$75,000.00, the Court invalidated a restrictive termination clause in response to the employer’s bad
faith, increasing the employer’s liability for pay in lieu of notice of termination from $3,500.00 to over
$80,000.00.
Ms. Humphrey’s employment history with Menē started in 2016 in the capacity of Director of Global
Communications. She progressed to Vice President, then Chief Operating Officer (COO) sometime
between May and July 2018. In December 2018, Ms. Humphrey signed an employment agreement
that purported to limit her entitlements to the employment standards minimums.
In January 2019, on the heels of some performance issues, Ms. Humphrey asked for a salary
increase. In response, the CEO questioned her dedication to the Company and, shortly after that,
removed her from her COO position and suspended her for 2 weeks. At the end of that period, the
Company would decide whether or not to terminate her employment, or demote her to a nonexecutive level position.
Ms. Humphrey’s lawyer wrote in response to these unilateral acts, prompting the Company to
terminate the relationship on a with cause basis and allege serious performance failures. The
employer took this position having never previously engaged in formal performance management
with her.

7
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Ms. Humphrey sued for wrongful dismissal. The defendant abandoned its cause allegations, almost
one year after asserting them, having disclosed that evidence of the employee’s alleged misconduct
had been destroyed.
Wrongful dismissal cases should settle quickly after an employer abandons an allegation of just
cause. In this case, though, the defendant believed it had an enforceable employment contract,
which limited Ms. Humphrey’s entitlement to the statutory minimums. Her position was that the
contract was invalid because it was not supported by valid consideration, and because Menē
engaged in conduct that repudiated the relationship.
The Court agreed that there was no consideration for the agreement, but its treatment of the
repudiation issue represents the most noteworthy aspect of the decision.
Precluding an employer from relying on a contract of employment that limits an employee’s
entitlement to notice of termination because the employer engaged in acts of repudiation is an
unusual and extraordinary remedy. In the 1995 B.C. decision, Dixon v. British Columbia Transit, the
court held that the employer had repudiated the employment agreement by taking a deceitful position
of cause for dismissal. The employer was precluded from relying on its termination clause.
Papageorgiou J., finding Dixon persuasive, held that the employer’s conduct was sufficiently
egregious to invalidate the termination clause.
The Court found that, prior to termination, the defendant repudiated the relationship by removing her
responsibilities, suspending her and threatening to demote her.
The following bad faith conduct also constituted repudiation:
•

The employer informed a vendor that Ms. Humphrey had been dismissed, prior to her
receiving the suspension letter. It also sent a message to all employees advising that
she was not a fit for the COO role.

•

The employer set Ms. Humphrey up to fail by promoting her with limited experience and
failing to provide any performance feedback. She was terminated between 6-8 months of
starting her executive position.

•

The employer subjected her to a toxic workplace. Relying on numerous email and text
communications that predated Ms. Humphrey’s promotion, the Court held that the CEO’s
behaviour towards Ms. Humphrey violated “a fundamental and implied term of any
employment relationship…to treat the employee with civility, decency, respect and
dignity”.

•

The employer exaggerated performance issues and alleged cause when it knew or ought
to have known it had none. Further, it refused to abandon its position of cause for almost
a year after initially asserting it.
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•

It delayed paying Ms. Humphrey her statutory entitlements, despite abandoning its
position of cause.

The Court grounded its findings of repudiation in the duty of good faith:
“all employment agreements are negotiated and agreed to on the basis of certain implied minimum
expectations as to how the employer will conduct itself, the duty of good faith being one. An
employee’s agreement to accept terms which significantly impact on the employee’s common law
rights must be taken to be made in the expectation that the employer will comply with these minimum
implied expectations. Where the employer significantly departs from such expectations, in my view,
the employee should not be held to extremely disadvantageous provisions which he, she or they
agreed to. This is not rewriting the contract but giving effect to what the parties much reasonably
have intended.”
The Court noted that not every instance of wrongful conduct by an employer will constitute
repudiation. An unsuccessful or withdrawn position of cause, asserted in good faith, does not
invalidate a termination clause. A technical mistake or error by the employer would also not preclude
it from relying on a termination provision. In the case of Humphrey, the Court was satisfied that
Menē did not commit “mere technical breaches made in good faith”. Rather, its conduct “[went] to
the heart of the employment relationship”.
Ms. Humphrey was awarded eleven (11) months’ wages at her salary of $90,000.00, aggravated
damages of $50,000.00 due to the mental distress she suffered and $25,000.00 in punitive damages.
The employer’s litigation conduct, trumped up allegations of cause, dishonesty, failures to comply
with court orders and irrelevant references to Ms. Humphrey’s personal life were relied upon by the
Court for the award of punitive damages.
b) Ojanen v. Acumen Law Corporation (“Acumen”) 8
In Acumen, the British Columbia Court of Appeal similarly punished an employer for its baseless
position of just cause and reprehensible actions in the manner of termination, which included suing
the employee.
Ms. Ojanen was an articling student with Acumen Law Corporation, a law firm that specialized in
“driving” law. 4 months after starting her articles, Acumen dismissed Ms. Ojanen following its
discovery of a blog that her husband had created, which addressed topics relating to driving law.
On the same day as the dismissal, Acumen commenced an action against Ms. Ojanen and her
husband, alleging breach of contract, theft, wrongful use of marketing materials and trespass for
entering Acumen’s premises after hours. Ms. Ojanen was served with the claim in front of her
colleagues.
Ms. Ojanen countered with a wrongful dismissal action and claims for mental distress in relation to
the manner of dismissal and punitive damages. The action against Ms. Ojanen’s husband was later
8
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settled.
The trial judge dismissed the claims against Ms. Ojanen and found that its actions against her were
undertaken in bad faith. The following findings are noteworthy:
•

Ms. Ojanen was dismissed without being asked about her involvement in the blog, or her
intentions. The evidence indicated that Ms. Ojanen did not intend to compete with her
employer and had, in fact, directed an enquiry to Acumen.

•

Serving Ms. Ojanen with its claim was “unnecessary and psychologically brutal”

•

Ms. Ojanen was accused of deceit and dishonesty, which was harsh and unwarranted and
based merely on unfounded suspicions.

•

The consequence of her termination and lawsuit was to render Ms. Ojanen unemployable in
the legal profession.

•

Acumen persisted in its unfounded allegations of misconduct through to trial.

•

The power imbalance between Acumen and Ms. Ojanen was accentuated and she was
“terribly vulnerable”.

The trial judge awarded her almost $19,000.00 in general damages and $50,000.00 in aggravated
damages.
On appeal, Ms. Ojanen was awarded an additional $100,000.00 in general damages on the basis
that she had lost the opportunity to become a lawyer at the end of her articles. Further, the Court of
Appeal awarded $25,000.00 in punitive damages, finding that the trial judge’s conclusions in respect
of bad faith warranted an award of punitive damages to achieve the judicial goals of denunciation,
deterrence and retribution.
c) Fobert v. MCRCI Medicinal Cannabis Resource Centre Inc. (“Fobert”) 9
Fobert is another notable decision out of British Columbia. While not involving allegations of just
cause, the case is significant for the disproportionate award of extraordinary damages, relative to
the short notice period.
Carly Fobert was employed by MCRCI in a non-managerial position as “intake specialist”, starting in
December 2017. At the time of termination, in May 2019, she was earning $17.50 per hour. She
was 25 years’ old. Her employment agreement entitled her to 30 days’ notice or pay in lieu thereof.
Her employment terminated as a result of a restructuring and she was offered less than what her
contract and the statutory minimums entitled her to. Initially told that these deficiencies would be
remedied, she was then invited to a meeting with the parent company. The representative of Global
9
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Health who attended the meeting made serious allegations of financial mismanagement against
Fobert, who had served as a low-level office administrator, and her team. The representative offered
“500 bucks out of his own pocket,” but no statutory or contractual entitlements. The Plaintiff
subsequently suffered an anxiety attack, and was left in dire financial straits until she found reemployment.
In their Statement of Defence, the Defendant’s representatives claimed that the person that the
Plaintiff had met with a shareholder and did not have the authority to meet with her on matters related
to her termination. Mr. Liu had, however, remained on the Defence’s witness list, and the Court was
entirely unconvinced by the evidence about Liu’s lack of authority to meet with the Plaintiff on the
Defendant’s behalf.
While the Plaintiff was only awarded a common law notice period of 8 weeks, she also sought
aggravated and punitive damages several times those amounts. The Court ruled that the
Defendant’s withholding of the Plaintiff’s statutory entitlements even after she brought it to their
attention breached the duty of good faith and fair dealing. As for Mr. Liu’s allegations during his
meeting with the Plaintiff, the Court deemed his conduct to be “appalling, harsh, and reprehensible.”
While she was relatively uninjured by the termination itself, her mental and physical health were
found to have deteriorated following that subsequent meeting. The Court ruled that while the
employer’s conduct was less serious and had less extreme consequences than in more noteworthy
cases with large awards, awards of $25,000 for aggravated damages and $35,000 for punitive
damages were appropriate in the circumstances.
The case is significant, alongside Acumen, in demonstrating the consequences of bad faith conduct.
The Plaintiff had only been employed for two years at a low hourly wage, and even her common-law
notice only amounted to six weeks. However, the Defendant’s astonishing conduct meant that they
were left to pay her almost two years’ worth of additional compensation.
IV.

Conclusion

The Supreme Court of Canada’s decisions in Matthews, Callow and Wastech are essential readings
for employment lawyers looking to better understand the application of the principle of good faith to
employment relationships. Matthews, in particular, suggests that the duty of good faith may continue
to evolve to protect the “non-monetary benefits” that employees derive from employment.
What appears clear though, is that harsh employer conduct at the time of dismissal, including
trumped up cases of just cause, avoidance of statutory obligations and intimidating conduct will
continue to be met with punishing awards of compensation and punitive damages.
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